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Eshet Achiv She’lo Hayah Be’Olamo

In general, it is forbidden for a man to marry a woman who
was married to his brother. The exception is in the context of
yibum; where the brother passed away without having any
children. He must either perform yibum thereby marrying her
— the yavama — or chalitzah is performed through which she
is permitted to marry someone else. The masechet begins by
teaching that this is true unless the yavama is already
forbidden to him due to another familial relationship. One
example is if the widow is his daughter. The Mishnah
explains that even if the deceased man had two wives and
only one of them was a forbidden relationship, the other
wife, the tzara, would also not require yibum or chalitza.

One of the forbidden relationships listed is an eshet achiv
she’lo hayah be’olamo. The second perek opens by
explaining the case. One way is if there were a number
brothers, but one was born after the husband died and before
was yibum performed. The brother born after the death is
defined as eshet achiv she’lo hayah be’olamo and is
forbidden to perform yibum. The Bartenura (1:1) explains
that the Torah excluded this case from the mitzvah of yibum.
When the Torah teaches the mitzvah, it begins, “when two
brothers ‘dwell’ together...” (Devarim 25:5). The Gemara
(17b) explains that they must be dwelling in the world, i.e.
alive at the same time, for the mitzvah to apply.
Consequently, once the young brother is born, for him, the
yavama is if considered as if they had children. In other
words, the permit of yibum does not apply and the regular
prohibition of marrying one’s brother’s wife is in place.

The second case, which is the subject of debate, is where the
young brother was born after the older brother performed
yibum. After the young brother was born, the older brother
then died. The Chachamim understand that this is also
defined as eshet achiv she’lo hayah be’olamo where as R’
Shimon disagrees. How do we understand this debate?

According to the Chachamim this case is no different. The
widow is the first brother’s wife that we never permitted to
him through yibum, because he was born only after the first
brother died. According to R’ Shimon however, the fact that
yibum was performed before the young brother was born
makes a difference. Why?

The Bartenura explains that since yibum was already
perform, it means the zika from the first brother, the
connection that obligates yibum, is no longer present. The
expression the Gemara (20a) uses is that the when he was
born, he found that yavama in a state of heiter and not is a
state of issur.

Rashi (20a) explains that the second brother was permitted
to the yavama due to the mitzvah of yibum. For him, the
prohibition of eshet achiv did not apply. When the second
brother dies, the younger brother, is able to perform yibum
by way of the heter that the second brother employed. The
Kovet Ha’arot (4:14) explains that yibum is different to
marriage. In yibum the ishut (marriage) is transferred from
the late husband to the brother, including the issurim and
heteirim associated with that kinyan. Consequently, in this
case, the heter would be transferred to the third brother also.

The Tosfot (20a, s.v hai) however explain that when the
second brother performed yibum, the prohibition of eshet
ach, was completed removed. The proof is that if the second
brother divorced her, he would be able to remarry here. That
begin the case, the prohibition is removed from everyone,
and the third brother would be able to perform yibum after
the second brother dies.

Considering both Rashi and Tosfot, why does R’ Shimon
agree that if the third brother was born prior to the second
brother performing yibum, if the second brother dies, he is
not be able to perform yibum? The logic, that the third
brother can use the heter of his brother should apply?

Rashi (18b, s.v. beheteira) explains that when the brother is
born after yibum, yibum is permitted since “there was not a
moment when she was assur”. This implies that if he was
born prior to yibum, since at the time of the zika she was
assur, that issur remains, even if the second brother performs
yibum. In other words, we are not just dealing with the
prohibition of marrying one’s brother’s wife and whether in
the context of yibum it is alleviated. If the brother is born,
while she is a shomeret yabam since in this instance
(nefillah) she is assur to him, an additional issur now exists
directly between them, that cannot be circumvented by
trying to use the heter of the second brother (see Rashi, 9b).
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Revision Questions
N1 TN

e What is the geographical border beyond which we no longer trust the sellers of
earthenware about the purity of their wares? (n:7»)

e Do we trust a thief, which returned what he stole, when he assures us that he did
not touch anything else in the house? (: )

e What assumption do we make regarding tum’ah ve tahara during the festivals?
(3-1:73)

e In what case do they debate whether this assumption carries over till after the
festival? (3: )

e Which of the utensils was unable to be taken to the mikvah and thus required extra
precaution with respect to tum 'ah ve tahara? (n:7)

e  Which two utensils in the Beit Ha ’Mikdash do not require tevilah and why? ¢'n:»

N: 72— 1NN TN

e What are the fifteen relatives that are exempt from yibum? (x:/x)

e What is a tzarah and when are they also exempt for yibum? (Careful) (x:'~)

e Provide an example of how a tzarah of a tzarah can also be exempt from yibum.
(2:'N)

e Provide an example of how one of the tzarot of one of the relatives in the first
Mishnah could indeed be obligated for yibum. (a: /)

e What are the six relationships forbidden to both brothers? ¢»:x)

e Can one marry a tzarah of one of these relatives? (»:/n)

e Who argues with the principle brought in the first Mishnah and what does he
argue? ('1:'N)

e List two implications of this dispute. (7:7x)

e  What are the cases brought of “eshet achiv shlo haya b’olamo? ('3-'x:2)

e Who argues on the second case and why? ('a:72)

e What is the law regarding the two sisters that married two brothers, and then the
both brothers passed away, with respect to the third remaining brother?(»:2)

e What is the exception to the answer to the previous question? (»:72)

e What is an issur mitzvah? (7:3)

e What is an issur kedushah? (:72)

e What is the law regarding yibum for a relationship defined as an issur mitzvah or

issur kedushah? (»:2)

Is a brother that is a mamzer required to perform yibum? (n:72)

}Nha)t should one do if he married one of two sisters, but is unsure who he married?
AR}

Regarding the previous question, what should his brother do if this person then
dies (without any children)? (y:72)

Regarding the previous question, is the law different if he has more than one
brother? (v:72)
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